
 

NEW YORK    WASHINGTON    PARIS    LONDON    MILAN    ROME    FRANKFURT    BRUSSELS 
in alliance with Dickson Minto W.S., London and Edinburgh 

CLIENT 

MEMORANDUM 

TWO RECENT SEC ENFORCEMENT ACTIONS HIGHLIGHT THE SEC’S FOCUS 
ON PRIVATE EQUITY FUND MANAGERS 

On March 11, 2013, the SEC announced orders settling civil enforcement actions against two 
private equity fund managers, in separate matters, with respect to violations of securities laws 
stemming from valuations used in marketing and the employment of a placement agent who was 
not a registered broker-dealer.  These two cases highlight the SEC enforcement staff’s focus on 
private equity, particularly the staff's stated intention to look carefully at the way private equity 
managers value the assets in their funds and the way they market their funds. 

Oppenheimer 

In the first of the matters, the SEC alleged that Oppenheimer Asset Management Inc., an 
investment adviser registered under the Investment Advisers Act of 1940 (the “Advisers Act”), 
and one of its affiliates distributed marketing materials and reports that included misleading 
disclosure with respect to the valuation methodologies and internal rate of return of one of its 
funds, Oppenheimer Global Resource Private Equity Fund I, L.P. (OGR) in violation of the anti- 
fraud provisions of the Securities Act of 1933 and the Advisers Act1.  The SEC also alleged that, 
in violation of the Advisers Act, Oppenheimer’s compliance procedures were not sufficient to 
ensure that the disclosed valuations were calculated in accordance with the relevant written 
representations regarding OGR that Oppenheimer provided to investors.  Oppenheimer agreed to 
pay more than $2.8 million in connection with the settlement of the charges. 

OGR is a fund of private equity funds vehicle that was marketed to institutional investors and 
high net worth individuals through both Oppenheimer’s financial advisors and independent 
consulting firms. One of the investment vehicles in which OGR invested was managed by 
Cartesian Capital Group and was formed for the purpose of purchasing shares in a holding 
company created by the Romanian government.  The government issued shares of the holding 
company to its citizens as a form of compensation upon determining that the citizens’ property 
had been seized by the prior communist regime.  Oppenheimer, both through the distribution of 
pitch books to advisors and consultants and the dissemination of quarterly reports to OGR’s 
investors, provided performance summaries of OGR’s investments, which contained 
representations regarding valuation policies, including with respect to the Cartesian investment.

                                                            
1 Press Release, U.S. Securities and Exchange Commission, SEC Charges New York-Based Private Equity 

Fund Advisers with Misleading Investors about Valuation and Performance (Mar. 11, 2013), available at 
http://www.sec.gov/news/press/2013/2013-38.htm; see also 15 U.S.C. §§ 77q(a)(2) - 77q(a)(3) (2012); 15 
U.S.C. § 80b-6(4) (2012). 
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The distributed materials stated that OGR’s asset values were “based on the underlying 
managers’ estimated values.”  The SEC alleged that instead of using Cartesian’s valuation 
methodology, Oppenheimer valued the Cartesian investment at “par value,” which was the price 
at which the Romanian government issued the holding company shares to its citizens.  As a 
result of the alleged overvaluation, OGR’s overall internal rate of return increased from 3.8 
percent to 38 percent.  Oppenheimer employees marketed OGR using the marked-up valuations, 
representing to potential investors that the increase in Cartesian’s value was attributable to 
Cartesian’s high level of performance. 

The SEC found that Oppenheimer’s written policies and procedures were not sufficiently 
designed to ensure that valuations provided to potential and existing investors were presented in 
a way that was consistent with applicable written representations.  Although a prior version of 
the OGR pitch books and related materials, which included valuations calculated using 
Cartesian’s methodology, had been approved by Oppenheimer’s compliance department, OGR’s 
portfolio manager ultimately directed that the distributed versions be revised to include the 
marked-up valuations.  These revised versions were not then resubmitted to the compliance 
department prior to their distribution to investors. 

Ranieri 

In the second matter, the SEC alleged that Ranieri Partners, a private equity firm, a former 
Ranieri managing partner (who was in charge of fundraising), and a consultant acting as a 
placement agent on behalf of Ranieri, violated the Securities Exchange Act of 1934 (the 
“Exchange Act”) in connection with raising more than $500 million in capital for the firm2. 

According to the SEC, the consultant was engaged by the former senior managing partner at 
Ranieri as a “finder” in order to make initial introductions to possible investors.  The consultant, 
who was not a registered broker-dealer, however, solicited investors by, among other things, 
distributing private placement memoranda and due diligence materials to potential investors and 
providing an analysis of the firm’s funds’ strategy and track record.  The SEC concluded that the 
consultant illegally engaged in the business of effecting transactions in securities without being a 
broker dealer registered with the SEC. 

While the contract between Ranieri Partners and the consultant barred the consultant from 
undertaking broker-dealer activities, the SEC found that both Ranieri and the former Ranieri 
managing partner failed to adequately oversee and limit the consultant’s activities.  The SEC 
noted that the consultant was provided access to key documentation and that Ranieri eventually 
became aware that the consultant was having extensive, substantive communications with 
prospective investors, and concluded that both the firm and the former managing partner knew, 
or should have known, that the consultant had violated the contract, and thus they did not 
sufficiently monitor the actions of the consultant.  By not monitoring the consultant’s actions, 
Ranieri was deemed by the SEC to have willfully aided and abetted and caused the consultant’s 
violations of the Exchange Act.
                                                            
2 Press Release, U.S. Securities and Exchange Commission, SEC Charges Private Equity Firm, Former 

Executive, and Consultant for Improperly Soliciting Investments (Mar. 11, 2013), available at 
http://www.sec.gov/news/press/2013/2013-36.htm. 
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In addition to an order by the SEC that the consultant’s compensation be disgorged, Ranieri 
Partners and the former managing partner agreed to pay $375,000 and $75,000, respectively, in 
settlement of the charges.  The former managing partner also agreed to a nine-month suspension 
from association in a supervisory capacity with any broker, dealer, investment adviser, municipal 
securities dealer, municipal adviser, transfer agent or nationally recognized statistical rating 
organization. 

Conclusion 

The Oppenheimer and Ranieri settlements highlight the SEC’s intense recent focus on private 
equity managers and clearly show its willingness to utilize its resources to pursue private equity 
managers with respect to valuation and other marketing issues.  The SEC has made clear in the 
last two years that private equity is and will be an area of serious attention for the agency and the 
agency will continue to devote significant resources to root out suspected abuses by private 
equity managers.  The SEC has stressed that valuation, expense allocations, conflicts of interest 
and insider trading are key areas of concern with respect to private equity.  As both the 
Oppenheimer and Ranieri cases show, it is not only imperative for private equity managers to 
have well-designed compliance policies in place, but also to ensure that those policies are 
monitored and enforced by an aggressive and constant internal compliance effort. 

* * * * * * * * * * * * * * * 

If you have any questions regarding this memorandum, please contact Gordon R. Caplan (212-
728-8266, gcaplan@willkie.com), Barry Barbash (202-303-1201, bbarbash@willkie.com), 
Adrienne Atkinson (212-728-8253, aatkinson@willkie.com), Phillip Isom (212-728-8269, 
pisom@willkie.com), Jared B. Nicholson (212-728-8103, jnicholson@willkie.com) or the 
Willkie attorney with whom you regularly work. 

Willkie Farr & Gallagher LLP is an international law firm with offices in New York, 
Washington, Paris, London, Milan, Rome, Frankfurt and Brussels.  The firm is headquartered at 
787 Seventh Avenue, New York, NY 10019-6099.  Our telephone number is (212) 728-8000 and 
our facsimile number is (212) 728-8111.  Our website is located at www.willkie.com. 
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